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Introduction 
 
A little over two years ago1 I called publicly for reform of the way in which judges were 
appointed.  My remarks were prompted by some recent appointments in Queensland and 
elsewhere which might be thought to have been based on political patronage.  My 
proposal for reform was, in substance, supported by the Chief Justice.  It was, in short, 
that appointment of judges should no longer be left entirely in the hands of politicians: 
that the system should be changed to one in which either the appointing body was 
independent of the government, or in which a body independent of the government 
recommended a panel of names to the government from which the government was 
obliged to select the appointee or to explain publicly why it had not.  And I then 
explained how that could be achieved, albeit as a last resort, even if the government was 
not prepared to establish such a body. 
 
My proposal, in substance, was by no means a novel one.  Indeed, not long before this, 
the Lord Chancellor of Britain, the politician who had responsibility in that country for 
the appointment of judges in England and Wales, had said, with disarming honesty: 
 
"In a modern democratic society, it is no longer acceptable for judicial appointments to 
be left entirely in the hands of a Government Minister."2 
 
True to his word, the Lord Chancellor has since introduced legislation, now in force, 
which takes the appointment process entirely out of the hands of a Government Minister 
and of the Government.3  I shall discuss aspects of this legislation later. 
 
Moreover the Lord Chancellor was no pioneer.  He was merely following in the footsteps 
of Ireland4, Scotland5, Northern Ireland6, Canada7, South Africa8, Israel9 and many states 
                                                 
1 Courier Mail, 10 September 2004 
2 Lord Falconer of Thoroton, July 2003. 
3  Constitutional Reform Act  2005 (UK), Chapter 4, Part 4. 
4 Judicial Appointments Advisory Board recommends a panel of names; the Government must state 
publicly whether the appointee is chosen from the panel. 
5 Judicial Appointments Board recommends. 
6 Judicial Appointments Commission selects person to be appointed or recommended. 
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in the United States of America.  Judicial Appointment Commissions also exist in France, 
Germany, Italy, the Netherlands, Portugal and Spain.  One is being considered in New 
Zealand.10 
 
Notwithstanding all of this, it was unsurprising that my proposal was strongly opposed by 
the government.  No government happily surrenders power and some may see the 
appointment of judges as a means of rewarding loyal party supporters or friends or at 
least of having their own views expressed by like-minded judges. 
 
More surprising was the hostility which my remarks engendered in some judges, not least 
some recently appointed ones.  I was surprised to find that some saw my remarks as a 
criticism of the appointment of women judges.  My surprise seems justified, 
retrospectively, by the recent opinion of a leading New South Wales woman judge that an 
appointment system of this kind would "well serve" the position of women in the law in 
Australia.11 
 
A combination of government opposition and judicial hostility ensured the failure of my 
proposal.  Now Australia is almost alone in the common law world in not having any 
such system.  The main purpose of this paper is to show why and how such a system 
should now be adopted. The proposal which I make is directed at Queensland but it could 
easily be adapted for other States and the Commonwealth. But first it is necessary to say 
something about the existing system in Australia. 
 
The existing Australian system12 
 
In practice the systems adopted by the Commonwealth and by most  of the States are 
similar13.  When a vacancy occurs in a court, the Attorney-General recommends to 
Cabinet who should be appointed to fill the vacancy.  He or she may recommend one or a 
panel of names.  The appointment is made by the Governor in Council (effectively by 
Cabinet).  The processes by which the Attorney selects the person or persons 
recommended and by which Cabinet selects the person appointed are secret. 
 
Before the Attorney-General makes a recommendation to Cabinet, he or she may, and 
usually does, consult a number of persons or bodies.  These may include the Chief 
Justice, the head of a division of a court to which the appointment may be made and the 
                                                                                                                                                 
7 For provincial Supreme Court and the Federal Court appointments, the Federal Minister undertakes to 
appoint only from those recommended by the Advisory Committee.  A number of provinces also have 
nominating Commissions. 
8 Appointment made on binding advice of Judicial Services Commission. 
9 Appointment made on the binding recommendation of Judicial Nominations Committee. 
10 Moreover, in Australia, Sir Garfield Barwick, as early as 1977, urged the establishment of such a body.  
See "The State of the Australian Judicature" (1977) 51 ALJ 480 at 494. 
11 Justice McColl AO, of the New South Wales Court of Appeal, "Women in the Law" 3 May 2006 at page 
7. 
12 A more comprehensive analysis of the various State and Federal Systems of appointment is contained in 
Sackville R, “Judicial Appointments in Australia”, a Discussion Paper prepared for the Judicial Conference 
of Australia, 2003. 
13 Some provide for advertisement of vacancies and application for appointment. 
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Presidents of the Bar and of the Law Society14. Except by inference from the result, it is 
impossible to know how much notice the Attorney, and ultimately the Cabinet, take of 
the recommendations of any of those persons or bodies. But in this way it can be inferred 
that, in recent years, in a number of cases within my knowledge, the Attorney or Cabinet, 
Federal and State, have ignored the recommendations of judges, Bar Associations and 
Law Societies even when these have been in agreement in putting forward a panel of 
names.  No explanation for this was given in any of these cases. 
 
These examples show that the existence of a process of consultation is pointless unless 
those who are qualified to be consulted can be confident that their advice has not been 
ignored.  And they cannot be confident of this unless the government undertakes to 
appoint from a panel of names submitted by committee of independent qualified 
consultants.  
 
 Unless that occurs, and especially when it also appears, as it has from time to time, that 
an appointee has some close political or personal connection with the party in power or 
some influential person in that party, or is plainly unqualified for the appointment, it is 
inevitable that reasonable people will suspect that the appointment was made on some 
personal or political ground rather than because of the perceived merit of the appointee. It 
is the very real risk of political patronage in the making of judicial appointments, and the 
consequent erosion in the standard and standing of the judiciary, that is the main evil in 
the present Australian system.  I shall explain how political appointments can damage our 
justice system. 
 
Why the Lord Chancellor said what he did and why he was right in so doing 
 
In saying that it was unacceptable in a democratic society for the appointment of judges 
to be left entirely in the hands of a government minister, the Lord Chancellor recognised 
the reality of the problems facing courts and judges in a modern democracy.   
 
In the first place, much of the law is open to different interpretations and it has become 
increasingly recognised that the interpreter’s political views may affect the meaning and 
effect which he or she gives to it.  This is especially so of legislation, the legality or 
meaning of which a court may be obliged to decide.  A  recent example of such 
legislation may be the Commonwealth's so-called work choices legislation15.  By 
declaring legislation invalid, as courts may do of Commonwealth legislation, or by giving 
it a restricted meaning, a judge may effectively frustrate a government's intention and 
limit the powers of a government minister, a government officer or a public body.  
Conversely, by upholding it and giving it a broad ambit, a judge may give full effect to a 
government's intention and confer wide powers on a Minister, government officer or 
public body.  In a similar way, a judge may affirm or deny the validity of an action by the 
Minister, government officer or public body, taken in purported pursuance of legislation, 
primary or subordinate. 
 
                                                 
14 And see section 6 of the High Court of Australia Act 1979. 
15 Amendments to the Workplace Relations Act. 
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Secondly, governments or Ministers are becoming increasingly involved in litigation, 
directly as parties or indirectly standing behind a party which may be a public body.  
Whilst it has always been the case that the government is, in effect, a party in every 
criminal trial, the increase in public bodies and the increase in administrative law has 
meant that there are now many more cases coming before courts in which a public body 
or a Minister or government officer is a party, including cases in which individuals are 
challenging decisions made by ministers, government officers or public bodies. 
 
There is a risk that justice may not be or be seen to be done in cases where a judge, 
deciding between a citizen and the government, or a government minister, officer or 
public body, is a person appointed under our present system, in which the criteria which 
the Cabinet applied in selecting that person remain hidden.  That risk is much increased 
where the judge is someone reasonably perceived to have been appointed because of a 
close association with the government or a person in the government or the party in 
power.  The reality and the perception of justice being done can be achieved only if the 
judge deciding any of those cases is and is seen to be independent of government and the 
politicians who form it; and that can be assured only where the appointment of the judge 
is made in a way which is transparently free of political patronage. 
 
So the main reason why the Lord Chancellor was right in saying that, in a modern 
democracy, it is not acceptable to have judges appointed by politicians is that it is 
essential that judges be independent, and be seen to be independent of those politicians 
who constitute the government.  Otherwise there is a real risk that the public will lose 
faith in the justice system, the more so in that increasing category of cases in which 
judges are called upon to judge between a citizen and the government. 
 
There is another important way in which the appointment of judges solely by a politician 
may erode  the standard and standing of the judiciary, and consequently public 
confidence in the administration of justice.  Because such appointment may have been for 
some reason other than because the appointee was the best person for the position, there 
is a very real risk that he or she will be below the professional standard required to 
discharge the performance of the judicial function justly and according to law.  This can, 
in turn, cause serious problems; serious errors in judgments, unnecessary delays and even 
plagiarism.  When it is seen what formidable powers judges have over their fellow 
citizens and that judges are appointed until age 70 and are virtually unsackable, it can 
also be seen that the potential damage caused by the appointment of an insufficiently 
qualified judge may be enormous and long-lasting. 
 
What should replace the existing system? 
 
Judges should be appointed by, or on the recommendation of a body of persons, 
independent of government, capable together of appointing the best available person to a 
judicial vacancy.  There may be disagreement about who those persons should be, not 
least because that may depend on the criteria for appointment of judges.  I shall discuss 
those criteria in the next section of this paper and the composition of such a body in a 
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later section.  But first it is necessary to say something about how the independence of 
this body may be assured. 
 
It is plain that the choice of the members of this body should not be left to the 
government or any politician in the government for that would simply perpetuate the 
existing system in another guise.  If the government could appoint whom it likes to such a 
body, it could, of course, appoint only those who are likely to do its bidding, its own 
cronies, or at least those whom they think are likely to appoint judges sympathetic to the 
views of the party in power. 
 
One way of ensuring the independence of such a body is by appointing to it only persons 
by reference to their representative status in bodies outside the control of executive 
government.  In the case of legal appointees, this should prove no difficulty; the Chief 
Justice, the Presidents of the Bar and of the Law Society and the head of a designated law 
school are obvious examples.  But if it were appropriate to appoint to a such a body 
persons other than those having legal qualifications this may be a little more difficult 
though by no means impossible.  The head of the Salvation Army or some other church 
and the editor of the Courier Mail or some other newspaper, are possible examples.  I do 
not mean, by mentioning these, that any of such persons should be appointed to such a 
body.  I use these only as illustrations of how the independence from government control 
of the appointing body may be assured by appointing to it only persons each of whom, 
from time to time, holds a position which is one of respect in the community but which is 
beyond government control. 
 
Whether it is appropriate to appoint nonlawyers to such a body may depend on the 
chosen criteria for the appointment of judges.  That, in turn, may depend on what are 
thought to be the qualities which a judicial appointee should have.  I turn now to the 
question of those criteria. 
 
The criteria for judicial appointment  
 
No word is more used or more abused in this context than "merit".  It is used by almost 
everyone who discusses this topic as a summary of the criteria which he or she would 
apply in appointing a judge.  Unfortunately however, the failure to articulate those 
criteria and the relative importance of each, has caused differences about whether specific 
appointments were made on merit.  The term is also sometimes abused by politicians who 
tend to justify every appointment they make by stating that it was based solely on merit, 
preferring to leave the meaning of that term undefined. 
 
Logically "merit" can be satisfactorily defined only in terms of the criteria for judicial 
appointment.  This gives rise to a difficulty, which appears to have been experienced in 
many cases, of stating the criteria with sufficient certainty to be capable of objective 
application.  There appear to have been two impediments to this. 
 
The first lies in a tendency, apparently out of concern that some aspect of a quality may 
be overlooked, to state criteria in a way which is repetitive or at least overlapping, and 
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which consequently tends to confuse rather than elucidate.  And the second is a failure to 
separate professional qualities from personal qualities.  This last failure tends to conceal 
the self evident fact that professional qualities, unlike personal qualities, can be assessed 
only by professional peers.  It also tends to conceal the difference between a maximal and 
a minimal approach to assessment, a difference which I shall shortly explain. 
 
Even if that difficulty can be overcome, as I think it can be to a substantial extent, there 
may be a difficulty in agreeing upon how much weight should be given, relatively, to 
each of these criteria generally or in relation to specific categories of persons; for 
example, women, lawyers from outside the bar and persons from minority groups.  An 
example of this is the weight to be given, in each of these categories, to relevant 
experience.  I discuss these questions below.   
 
some uncontroversial criteria  
 
At least some of the criteria for appointment are, I think, uncontroversial.  Professional 
qualities are intellectual capacity, legal knowledge and relevant experience.  Personal 
qualities are integrity, impartiality, industry, a strong sense of fairness and a willingness 
to listen courteously to and understand the views of others16.  All of these qualities are, I 
believe, essential and uncontroversial.  I shall discuss later whether these should be 
expanded to include other qualities.  And I shall discuss whether any aspect of them 
should be qualified, either generally or in specific categories of cases. 
  
the danger of a minimal approach to professional qualities 
 
In the past, the approach adopted to professional qualities has been what Sir Thomas 
Legge has called that of maximal merit17; that is, accepting that all candidates are not of 
equal professional ability, the appointment if possible, should be made of the candidate 
who best combines the qualities of intellectual capacity, legal knowledge and relevant 
experience, provided that he or she also possesses the necessary personal qualities.  More 
recently, a view has emerged, more implicit than explicit, that all who have reached a 
minimal standard of legal intellect, learning and relevant experience are, prima facie, 
qualified, professionally, for appointment. On this approach, all who reach this  minimal 
standard are then assessed in respect of personal qualities, or perhaps some unspecified 
mixture of professional and personal qualities.  This approach opens up a wider field but 
it compromises professional quality. 
 
There is, as Legge points out, a tension between these two approaches; and a failure to 
distinguish between them conceals the fact that professional qualities can be judged only 
by professional peers.  The second of these approaches appears to have been triggered by 

                                                 
16 Sir Anthony Mason, "The Appointment and Removal of Judges" in Judicial Commission of New South 
Wales, A Fragile Bastion: Judicial Independence in the Nineties and Beyond, (1997) at 10.  Unsurprisingly, 
these personal criteria are expressed in a variety of ways by different people but with little material 
difference between them. 
17 "Brave New World -The New Supreme Court and Judicial Appointments" (2004), Volume 24 Legal 
Studies, 45 at 50. 
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a call for greater diversity in the judiciary and the fact that, as I believe and shall explain 
later, in order to achieve this, it is necessary to compromise  high professional quality. It 
is important to recognise and distinguish between these different approaches in order to 
decide what we want.  Do we need to lower the bar of legal excellence in order to 
accommodate other values?  If not, do we nevertheless want to do that?  Those are 
questions which we need to confront and answer.  And we will never do that unless we 
understand the difference between professional and personal qualities.  I shall say more 
about this later when discussing the application in practice of these respective 
approaches.   
 
Before turning to this call for greater diversity I should say a little more about one of the 
professional qualities, relevant experience, for it appears to be widely misunderstood. 
 
relevant experience 
 
The Chief Justice of Australia, the Hon Murray Gleeson AC, recently noted that, in the 
past, relevant experience has been regarded as the primary qualification for judicial 
appointment18.  There can be no doubt of the continuing importance of this qualification.     
 
In this, as in so many contexts, relevant experience means two things.  In the first place it 
means experience in the kind of things that judges do in the court to which the 
appointment is to be made.  And secondly it means experience of that kind over a 
sufficient period to ensure that those things will be done well and efficiently. 
 
Let me take an illustration of this from a different context.  Relevant experience for a 
position as a heart transplant surgeon at a major hospital does not mean experience as a 
doctor or even as a surgeon.  It means sufficient experience in the kind of surgery that 
heart transplant surgeons do.  Similarly, with respect to judges of, say, the Supreme 
Court, relevant experience does not mean merely experience as a lawyer, or even as a 
litigation lawyer.  It means sufficient experience in the kind of work that judges of that 
Court are required to do. 
 
An important part of the work of trial judges is deciding difficult questions of procedure, 
of evidence and of law, often on the spot during the course of a trial without interrupting 
its continuity.  The ability to do this is especially important in jury trials which, for 
practical reasons, it is often impossible to adjourn.  Another important part of that work, 
and also of the work of an appellate judge, is giving well reasoned judgments, without 
delay, after a hearing.  And the complexity of those decisions will tend to increase as one 
proceeds up the chain of courts; those in the District Court will generally be more 
complex than those in the Magistrates Court and those in the Supreme Court more 
complex than those in the District Court. 
 
In order to perform these tasks to an acceptable standard a person must have a thorough 
knowledge of the laws of evidence and the capacity to apply them, on the spot, in 
                                                 
18 The Hon Murray Gleeson AC, "Judicial Selection and Training: Two Sides of the One Coin", Judicial 
Conference of Australia, Darwin, 31 May 2003; www.hcourt.gov.au/speeches/cj at 2. 
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practice; a thorough knowledge of the rules of procedure and a capacity to apply them, 
also on the spot; and a capacity to decide difficult legal and factual questions correctly 
and promptly.  It can be seen that it is the capacity to apply specific kinds of legal 
knowledge correctly and quickly which of the essence of each of these.  Assuming the 
necessary intellectual capacity and legal knowledge, the only satisfactory way, of which I 
am aware, of acquiring this essential capacity is by having to practise it over a sustained 
period. 
 
It is not fair to litigants that this capacity be acquired by practice "on-the-job" as a judge. 
 
Experienced barristers do that kind of work. As a judge may often be required to decide, 
on the spot, questions of procedure, evidence and law, so also is a barrister required, on 
the spot, to argue these questions, formulating his or her submissions in a way designed 
logically to appeal to a judge.  Equally importantly, our adversary system is such that an 
experienced barrister knows that, to enhance the client's chances of success, submissions 
at the end of the trial must be formulated in a way which enables the judge to decide the 
case in the client's favour; in other words, a good barrister in his or her submissions, 
attempts to write the judge's judgment in a way which, as best it can be achieved 
consistently with the law and the evidence, accords with the client's interests.  And 
finally, barristers are constantly asked to give opinions in writing in which they perform 
much the same task as judges do in writing judgments. 
 
There is an additional dimension to these skills, caused by increasing demand for judges 
to manage cases in order to achieve greater efficiency rather than, as was formerly the 
case, leaving the conduct of trials entirely in the hands of the parties’ lawyers.  It is 
generally only those who have themselves become highly skilled at conducting cases as 
professional lawyers who have learned the skills necessary to manage cases as judges. 
 
It is difficult to be prescriptive about what are the minimum requirements for relevant 
experience for appointment to any court.  What can be said is that they must, together, 
amount to sufficient practice in doing the kinds of things, especially making the kinds of 
decisions that judges of that court make; and that such experience involves a combination 
of the complexity of the work done and the length of the period during which a proposed 
appointee has been doing work of that kind.  And that is why, in the past, Supreme Court 
judges have been chosen mainly from the ranks of Senior Counsel.  Those courts are the 
trial courts deciding the most complex cases; and Senior Counsel are those persons 
entrusted with the conduct of the most complex cases. 
 
Some unfortunate recent appointments to the bench of persons of little or no relevant 
experience have reinforced the primacy of relevant experience as a criterion in judicial 
appointment.  Yet notwithstanding its continued importance, it appears to have been 
ignored or misunderstood by some recent writers urging greater "judicial diversity"19 and 
by some governments in making appointments.   
 
                                                 
19 See, for example, Consultation Paper 25/04, 13 October 2004, Department of Constitutional Affairs 
(UK), "Increasing Diversity in the Judiciary". 
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 a criticism of the uncontroversial criteria as the only ones: the call  for greater diversity 
 
It is said by some that to confine the criteria to the uncontroversial criteria referred to 
earlier ensures the perpetuation as judges of a narrow group of male former barristers of 
Anglo Celtic background; and it is certainly true that, in the past, the majority of judges 
in our system came from that narrow group.  It is also said that judges should be drawn 
more from women and from a wider professional, ethnic and cultural base.  That is 
plainly desirable.  And if it can be achieved without sacrificing or compromising any of 
the uncontroversial criteria to which I have referred, it should be achieved. 
 
However there is a risk that, in attempting to achieve these desirable goals, the 
professional requirements may be compromised or even sacrificed.  I shall attempt to 
show how that risk arises and how it may best be minimised.  Before doing that, it is 
necessary to say something about "diversity" because, in this context, it is, without 
definition, vague and ambiguous.  Thus in the Consultation Paper referred to earlier20, the 
anonymous authors defined it as: 
 
"The presence among a group of individuals of a wide variety of backgrounds, cultures, 
opinions, styles, perspectives, values and beliefs." 
 
An alternative but equally ambiguous way in which the call for greater diversity is 
sometimes made is by saying that the judiciary should be more representative of the 
diverse society which it serves.  Before agreeing or disagreeing with that proposition it is 
necessary to define what is meant by "representative".  If it means that it is desirable to 
have a judiciary which reflects, as best it can without sacrificing the criteria for 
appointment, our social and cultural mix, then I agree with it.  But if it means, as I think it 
sometimes does, that judges should be representative of specific groups in the 
community, then I disagree with it strongly.  It is one thing to say that judges should, as 
best it can be reasonably achieved, come from a broad community base.  It is quite 
another to say that judges should represent any section of the community.  Impartial 
justice is the antithesis of representative justice21. 
 
When the term diversity is applied to the appointment of judges, it is generally intended 
to mean the appointment of one or some or all of: 
 
      1.  More solicitors22, legal academics and employed lawyers; 
 
      2.  More women; or  
 

3. Persons from minority groups; however, as I shall show, what "minority groups" 
includes is by no means clear. 

                                                 
20 See footnote 19. 
21 Doyle J, "The Eighth Robert Harris Oration; The Judiciary and the Community", 18 Australian Bar 
Review 95 at 100; Malleson K, "Creating a Judicial Appointments Commission: Which Model Works 
Best?", (2004) Public Law 102 at 106. 
22 Of course I am speaking here of a divided profession. 
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As I have already indicated, diversity also sometimes means, in this context, that judges 
should come from a wider social and cultural background than they now do. As I have 
also already indicated, I agree with that proposition and I shall say a little more about it. 
 
Because each of those categories gives rise to somewhat different considerations, as I 
shall attempt to show, it is necessary to discuss them separately.  A failure to do this leads 
to misunderstanding and confusion for it tends to conceal these different considerations. 
 
   
 
the appointment of more solicitors, legal academics and employed lawyers 
 
 
Most law teachers, solicitors and employed lawyers have generally had little or no 
relevant  experience as I have defined it.  They do not need to have it in order to perform 
their jobs effectively.  That is why, until recently, judges have been appointed almost 
exclusively from the ranks of the bar. As I have explained, practice at the bar has been an 
effective training school for appointment to the bench. 
 
I do not mean to imply by this that legal academics and solicitors should never be 
appointed as judges.  It is rather that, generally, they are not sufficiently experienced in 
the work of a judge, to justify their appointment without further training.  The Chief 
Justice of Australia, the Hon Murray Gleeson AC, made this point when he said: 
 
"I am not seeking to advocate the retention of the Bar’s absolute monopoly on judicial 
appointment.  My point is different; and one that has largely been ignored by people who 
profess to be interested in breaking down that monopoly.  It is that, historically, the 
monopoly has been protected by the lack of proper arrangements for judicial training and 
development.  Real change, as distinct from window-dressing, in the one area, requires 
real progress in the other. 
 
……….. 
 
… If governments want to reduce that reliance [on barristers for judicial appointment], 
then they need to find an alternative way to train judges.  Until they do that, experienced 
barristers will always have a huge advantage in any selection process that is seriously 
based upon merit.  There is plenty of room for argument about what constitutes merit in 
judicial selection.  But, if it means nothing else, it must at least include the capacity to 
preside over adversarial litigation, conduct the proceedings with reasonable efficiency, 
and produce a well reasoned judgment at the end."23 
 
It is unfortunate that the failure of governments in Australia to recognise this has led to a 
failure by them to sufficiently support, by adequate funding, a judicial training school or 
some other system of judicial training.  And it is even more unfortunate that the 
                                                 
23 Footnote 18 at 4-5. 
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appointment to judicial positions of some who lacked any such relevant experience has 
had some costly and damaging consequences. 
 
There are, no doubt, some solicitors and some employed lawyers who do have relevant 
experience.  However it would be unusual for any such person seeking judicial 
appointment to have had relevant experience to the same extent as many barristers 
competing for the same appointment. 
 
There is another impediment to the appointment of solicitors and employed lawyers.  
Whereas a barrister’s ability to assemble facts and law into a concise proposition is on 
display in open court, a solicitor's legal capacity, and that of an employed lawyer, is often 
concealed by the fact that solicitors and employed lawyers tend to work in teams, making 
it difficult to discern what part of the work produced by the team is that of any one 
lawyer.  Consequently it is more difficult to assess the professional quality of a solicitor 
or employed lawyer that it is to assess that of a barrister. 
 
I emphasise again that I am not against appointing solicitors as judges.  But they tend to 
suffer from a lack of relevant experience; and it is generally harder to assess their 
individual professional competence. All of this means, as the Chief Justice pointed out in 
the above passage, that in any process of appointment based on merit, barristers will 
maintain a huge advantage over solicitors24.  If solicitors wish to ensure that substantial 
numbers of their members are appointed to the judiciary, they should encourage more of 
them to spend time gaining relevant experience of the kind I have described and they 
should be pressing governments, Commonwealth and State, to provide proper facilities 
for the training of prospective judges, as other countries do. 
 
Academic writers, on the whole, do not suffer from the impediment that their individual 
work is not often identifiable.  They do not tend to work in teams.  Their individual 
written work, when published, may be objectively assessed.  But they do tend to suffer, 
more than solicitors do, from lack of any relevant experience, especially in the prompt 
decision on questions of practice and procedure.  My own view is that appointment as 
judges of academic lawyers should remain an exception; and that, because of their lack of 
any relevant trial experience, when it does occur it may be more appropriate that it be to 
an appellate court or to a specialist court than to a trial court of general jurisdiction.  
 
the appointment of more women 
 
As the appointment by more solicitors and legal academics involves a comparison with 
the appointment of barristers, the appointment of more women involves a comparison 
with the appointment of men.  And as women represent not only half of the community 
but half of the current law graduates of Australia it seems odd, at first sight, that there are 

                                                 
24 In this, and in his emphasis upon relevant experience, the Chief Justice was echoing the views of a 
former Chief Justice of Australia, Sir Anthony Mason, who said, amongst other things, that: 
"If the adversary system as we know it is to operate efficiently, we should expect to see trial judges drawn 
mainly from the ranks of those persons who have adequate experience in the presentation of cases in 
court.";  "The Role of the Courts at the Turn of the Century", (1993) 3 JJA, 156 at 159. 
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so few women judges; even that women do not occupy half of the judicial positions in 
Australia.  It is certainly not because women have any less potential than men to be good 
judges. 
 
The explanation for this apparent oddity is the relative recency with which women have 
become a substantial proportion of the legal profession and the continuing paucity of 
women at the more experienced end of the profession. The reason why the judiciary is 
composed mostly of male former barristers of Anglo Celtic background is that, in the past 
and still now, it is that group which comprises the most able lawyers of adequate relevant 
experience.  This may be relevantly demonstrated by some statistics. 
 
Women represent slightly more than half of the legal graduates from universities in 
Queensland. Yet they represent less than 17% of those in practice at the Bar, about 11% 
of those who have been in practice at the Bar for more than 10 years, about 6% of those 
who have been in practice for more than 15 years and about 2 1/2 percent of those who 
have been in practice for more than 20 years.  And of 86 Senior Counsel, only one is a 
woman, a state of affairs that has existed since 2001.  The last is a particularly telling 
statistic, given that the awarding of the rank of Senior Counsel is based on an objective 
assessment of those capable of handling the most complex legal cases, as Supreme Court 
judges are required to do. I have not heard it said that any woman has been unfairly 
denied appointment in Queensland as a Senior Counsel. 
 
The situation in the solicitors’ branch of the profession is similar although perhaps less 
dramatic. But there, of course, the problem is exacerbated by the difficulty in appointing 
solicitors, already referred to.  The position as I have outlined it in Queensland is a fair 
reflection of that in other States also25. 
 
So the reason why, until recently, there have been very few women judges is, self 
evidently, that there have been proportionately few women in the legal profession, and 
even fewer of sufficient relevant experience.  And the problem with appointing women to 
the bench remains a lack of a sufficient number of them with sufficient relevant 
experience to justify appointment to the Supreme or even to the District Court. 
 
The basic problem which must be addressed is the paucity of women who enter and 
remain in the practising profession, especially at the bar. However an examination of its 
causes and its solution is beyond the scope of this lecture which is concerned, relevantly, 
only with its consequences for judicial appointment.  No doubt this will change.  But it 
seems unlikely to do so greatly in the next few years.  What, if anything, should be done 
in the meantime? 
 
  My own view is that the case for increasing the proportion of women in the judiciary, 
beyond that indicated by the paucity of those with relevant experience, is sufficiently 
strong to justify making compromises, from time to time, in order to do that.  But if we 
are to do this, as the government appears to have been doing, we should recognise and 
admit what we are doing and we should do it on some rational basis.  In doing this we are 
                                                 
25 See a survey by the Australian Women Lawyers, released on 18 August 2006. 
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making two compromises.  The first is that  we are accepting a lower standard of 
experience for women than that which is required for men.  We are lowering the bar of 
relevant experience for women.  
 
The second compromise which we are making is more subtle but perhaps more 
fundamental.  It is that, even if we accept, for women, a shorter period of relevant 
experience than that which we require for men, we will still be choosing from a 
substantially smaller pool of women candidates than of men.  That means that, even after 
making the above compromise with respect to experience, there will be fewer women of 
high professional ability than of men.  Let me give two hypothetical examples to 
illustrate this point.  
 
First, assume that, for appointment to the Supreme Court, men should have had 15 years 
experience in relevant practice but that women need have had only 10 years such 
experience.  The number of  men of such experience would nevertheless be six times that 
of women.  Second, even if we were to assume that, for such appointment, men should 
have attained the rank of Senior Counsel but that, for women, 10 years relevant 
experience would be sufficient.  Still the number of men would be nearly twice that of 
women.26  These hypothetical comparisons illustrate that, even after making a substantial 
compromise in respect of relevant experience, in the case of women, the pool of women 
candidates will be substantially smaller than that of men.  It follows logically that, 
generally, the smaller the pool is, the lower will be the quality of the appointee.   
 
Nevertheless, because I think it is important to accelerate the appointment of women, I 
would consider making compromises of this kind, from time to time, on some rational 
basis.  I shall explain later how that should be approached.  But in doing this, we must 
keep steadily in mind the need to maintain the quality of the judiciary.  A balance must be 
maintained between appointing more women and appointing the most able people of 
adequate experience. 
 
the appointment of persons from minority groups 
 
I have used the term " minority groups" because it appears to be contended by some that 
minority groups, other than ethnic minority groups27, should be represented in the 
judiciary28.  But however this is defined, it is, in my opinion for reasons which I have 
already given, fallacious to think that any minority group should be represented on the 
judiciary.  Of course that is not intended to imply that the members of any one ethnic 

                                                 
26 The statistics forming the basis of these calculations, and those with respect to the bar above, were 
provided by the Queensland Bar Association. 
27 I do not include in persons of minority ethnic groups those who come from European backgrounds other 
than Anglo Celtic.  Almost all of these are second or third-generation Australians, integrated into the 
Australian community.  I think it would be wrong and insulting to treat such people as coming from 
minority groups. 
28 In the consultation paper referred to earlier, the anonymous authors appeared to include within these, 
persons having disabilities.  But it remains unclear how widely this term is intended; for example, whether 
it is to include persons of different sexual orientation or different religion or belief. 
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group have any less potential to become judges than those of any other.  Quite the 
contrary. 
 
Moreover, it would be pointless for me to attempt, in respect of persons from minority 
ethnic groups, the kind of the exercise which I have just performed showing the paucity 
of women of experience in the legal profession simply because there are so few of such 
persons in the legal profession29 and even fewer who have had anything approaching 
sufficient relevant experience.  The causes of this are beyond the scope of this paper.  
Whilst, in the long term, that may change, there is no immediate sign of that happening30 
 
The only other minority group about which I should say something is disabled persons.  
There are no impediments to disabled lawyers, having the uncontroversial qualities 
referred to earlier, being appointed to the bench.  I am unaware of what, if any, 
inhibitions there are upon such persons entering in or remaining in the profession but 
these are questions which are, in any event, beyond the scope of this lecture. 
 
 
  achieving  greater social and cultural diversity 
 
I think that it is desirable that the judiciary should, as best it can, reflect our social, 
cultural and ethnic mix.  That is not because I believe that this would have any substantial 
effect on how courts decide cases.  Rather it is because public confidence in the courts 
may be affected by its perception of whether the judiciary reflects the society which it 
represents.   
 
The reason why, in the past, judges were drawn mainly from a quite narrow socio-
cultural group is that it is from that group alone that those with the most relevant 
experience came.  The only way, consistently with maintaining the quality of the 
judiciary, in which greater diversity in this respect can be achieved, is by increasing 
diversity among those who enter and remain in the profession long enough to obtain 
sufficient relevant experience.  That is already occurring, at least partly because of the 
introduction of free university education 30 years ago, but it needs to be accelerated.  
How that may be achieved is beyond the scope of this lecture.  Greater diversity in the 
judiciary, in this respect, should not be attempted by appointing as judges persons who 
are not sufficiently qualified. 
 
 
 whether the uncontroversial criteria should be expanded or qualified 
 
I have accepted that the uncontroversial criteria  may  be qualified and, indeed 
compromised, from time to time,  in the case of women applicants, provided that that is 
done on a rational basis, balancing the advantages and disadvantages of doing so.     .  

                                                 
29 It would be equally impossible in the case of nonethnic minority groups such as disabled persons. 
30 There may, however, be a need to have persons from ethnic backgrounds sitting on tribunals in which the 
government is one party and the other is generally a person from an ethnic background; for example, an 
Immigration Tribunal.  Appointment to such tribunals is not within the ambit of this paper. 
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There are several reasons for that.  Women represent half of the community .  They have 
at least the same potential to become judges as men but appear to have been impeded in 
their progress through the profession.  And it can be ensured that those who are appointed 
have had some, albeit inadequate, relevant experience.   But the most compelling reason, 
I believe, for making this compromise is that it serves only to accelerate a trend which 
should and will occur.   
 
On the other hand, expanding the uncontroversial criteria, referred to earlier, to ensure the 
appointment of more women would conceal the fact that, as long as there are 
substantially fewer women of relevant experience than there are men, the appointment of 
women generally involves making the compromises to which I have referred.  And the 
same is true of expanding those criteria to ensure the appointment of more from 
professions other than the bar and of persons from minority ethnic groups.   
 
  
  
 
An appointments body   
 
I have already explained why the members of such body should be appointed in such a 
way as to ensure that their appointment is independent of government control; and how 
that may be achieved.  Three further questions need to be considered.  The first is how 
the body it should be constituted; that is, who its members should be.  The second is how 
it should go about the assessment of possible candidates in order to recommend or 
appoint, as the case may be.  And the third is what its powers should be; whether it 
should appoint a candidate or recommend candidates; and, in the latter case, what form 
the recommendation should take.  
 
who should be the members of such a body?   
 
Neither the number of members which an appointing body should have nor the 
composition of its membership should be affected by whether it is merely a 
recommending body or a body which itself appoints judicial officers.  But the 
composition of such a body may be affected by the kind of assessment which it is 
required to make.  I shall explain why that may be so.      
 
The Established bodies of this kind vary in size from  seven31 to as many as 2332 
members.   The Judicial Appointments Commission, recently established by the 
Constitutional Reform Act 2005 (UK) has 15 members.  The explanation for its large size 
is the huge volume of work which that body will perform.  That is perhaps 
understandable.  But no Commission in Australia, State or Commonwealth, would 
perform anything like that volume of work and, in my opinion, a Commission of that size 
would be unwieldy.  I would favour a commission of, say, seven members. 
 
                                                 
31 Canada 
32 South Africa 
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A more important and difficult question is how it should be constituted; whether it should 
include lay members and, if so, what proportion of the total number they should be.  An 
important consideration in determining these questions is, as I mentioned earlier, that 
professional qualities can be assessed only by professionals.  A second consideration is 
that, if the body were to consist only of professionals, it might lead to a perception that 
future appointees would be chosen only from the narrow group from which they have 
come in the past.  And third is that lay members may bring a wider perspective to the 
assessment of personal qualities, one which is unaffected by any assessment of 
professional qualities.  These considerations may be adequately taken into account by 
having on the body both professional and the lay members but ensuring that the 
professional members are marginally in the majority33.  That is the way in which most 
Commissions have been constituted, including the recently constituted Judicial 
Appointments Commission for England and Wales. 
 
I would therefore suggest a panel of seven34 consisting of: 
 
The Chief Justice; 
 
Either another Supreme Court judge appointed by the Chief Justice or, if the appointment 
is to the District Court, the Chief Judge of that Court; 
 
The President of the Bar; 
 
The President of the Law Society; 
 
The head of a church in Queensland (to be rotated annually among the various churches); 
 
The editor of The Courier Mail or The Australian, to be rotated annually; 
 
The local President of Zonta35. 
 
The composition of the legal members is, I think, self-explanatory.  The first two lay 
members are suggested because they can be seen to be objectively independent of 
government and they might be thought to reflect public opinion in the assessment of 
personal qualities of candidates.  I have included the last because of the compromise 
which I think should be made to accommodate the appointment of more women and also 
because I believe that she would also make a contribution to the assessment of personal 
factors .  
 
                                                 
33 Otherwise, professional qualities would need to be assessed separately by the professional members of 
the Commission, followed by an assessment by all members of the personal qualities of the person or 
persons considered professionally best qualified. 
34 Compare Sir Anthony Mason's suggested Commission of not more than nine members: "The 
Appointment and Removal of Judges" footnote 16 at 17, 18. 
35 Because appointment of such a person might be seen as having been made for the purpose, specifically, 
of representing the interests of women, it should be only until such time as women are approximately 
equally represented on courts. 
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how should the body go about its assessment?   
 
The answer to this question depends, in the first place, on the answer to the question 
which I posed earlier; should it adopt a maximal or minimal approach to professional 
qualities?  The difference between the application of these approaches is clear.  But 
because it appears to have been blurred by governments in making recent appointments, I 
should state it clearly here. 
 
In the maximal approach, candidates would first be graded in terms of their professional 
qualifications.  That is not hard to do.  Those professional members referred to above 
would generally be able to agree on who best combines the professional qualifications.  
Next an assessment would be made whether the person with the highest professional 
qualification had the necessary personal qualities to a sufficient degree to justify his or 
her appointment.  Only if a negative answer were given to that question would the 
selecting body pass on to consider the second most professionally qualified applicant. 
 
This was the approach which, in the past, was generally adopted by governments which 
sought and accepted professional advice about the relative professional qualities of 
prospective appointees.  I do not mean to imply that this approach was always adopted or 
always successful when it was.  From time to time such advice was not sought or, when 
given, ignored; and sometimes mistakes were made.  But the acceptance of that 
professional advice generally ensured the appointment of persons of high professional 
quality. 
 
Over time, however, the process, in many jurisdictions in Australia, has become 
increasingly politicised.  Increasingly professional advice is not sought or, if given, 
ignored.  In this way the maximal approach has been gradually eroded. 
 
In the minimal approach the first task is to set a minimum professional standard; say, five 
years in practice as a barrister or solicitor or in work as an academic lawyer.  Then all 
candidates who have achieved that standard are assessed in respect of personal 
qualifications; or, perhaps in some vague and unspecified way, in respect of a 
combination of personal and professional qualifications.  This may be the approach 
currently favoured by government36 although, if that is so, the assessment, which is made 
in secret, is made by politicians.  Because such an approach does not seek to ascertain the 
person who is most highly qualified professionally, it is bound to result in a deterioration 
in the professional quality of the judiciary and consequently in the quality of justice. 
 
With one qualification, the appointing body should, in my opinion, adopt the maximal 
approach.  That qualification, to which I referred earlier, is aimed at ensuring the 
appointment of more women.  It is that some compromise may, on occasions, be made 
between the need for sufficient relevant experience and the need to appoint more women.  
But in order to reach that compromise in an informed away, it is necessary to understand 
what it involves and to approach it in a rational way. 
 
                                                 
36 See L. Lavarch, " Due Process", Courier Mail, 14 July 2006. 
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One way of doing this may be, in each case, to follow the maximal approach and to see 
where, in following that approach, the woman candidate who is most highly qualified, 
professionally, is ranked and the extent, if any, of the gap between the professionally 
most highly qualified candidate and that woman.  Other factors relevant to this question 
may be the existing proportion on the court of women judges and the recent proportional 
rate of appointment of women judges to that court.  The compromise, if any, should then 
be made in the light of those, and perhaps other factors. 
 
Subject to what I have just said, in making its assessment the Commission should be 
limited only by the uncontroversial criteria.  It should consult widely and should discuss 
the substance of any consultations. 
 
what should be its powers? 
 
The powers of existing judicial appointment bodies range from a power to appoint37, 
through a power to recommend a panel from which the appointment must be made38 to a 
power merely to recommend a panel from which the government must either select the 
appointee or explain why39 .  Having an independent commission which itself has power 
to appoint is, in my opinion, an ideal to be aimed at but, I regret to say, not a realistic 
possibility in Australia in the foreseeable future40.  But it may be possible to persuade 
government to establish a Commission having the power to recommend a panel of names 
from which the government must choose, or at least one having that power to recommend 
with an obligation upon government to explain any failure to appoint from that panel.  
One reason why that may be possible is the realistic possibility that such an independent 
body might be established, in any event, without government approval41. 
 
Though the establishment of such a body without government approval would be only a 
last resort, if the government could not be persuaded to constitute an independent 
recommending Commission, it nevertheless merits serious consideration. A body having 
the constituent members referred to earlier could be formed by agreement among those 
members.  It could act in accordance with the principles as I have outlined them.  And it 
could, whenever a judicial vacancy arises, make a recommendation to government by 
submitting to it a panel of names of qualified candidates, of no less than three, selected by 
the committee in accordance with those principles.  Importantly it should also indicate to 
government that, in accordance with the principles by which it was constituted, if the 
government refused to appoint a person from that panel of names, the committee would 
publicise that fact. 
 

                                                 
37 As in the case of the Judicial Appointments Commission, England and Wales and the Judges Nomination 
Committee, Israel. 
38 As in the case of Canada, Northern Ireland and, for most appointments, South Africa. 
39 As in the case of Ireland. 
40 The establishment of such a body would also be impossible, in the case of Commonwealth appointments, 
without constitutional amendment: Commonwealth of Australia Constitution, s.72. 
41 The establishment of such a body would appear to be within Commonwealth legislative power: See 
Winterton, G., "Appointment of Federal Judges in Australia" (1987) 16 MULR 185 at 209, footnote 43. 
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The publication of the fact that the government had appointed a person from outside the 
panel of names submitted by an expert independent body would be some indication to the 
public that the appointment was made for political reasons; rather than because the 
appointee was the person most qualified for the appointment.  And it might be some 
incentive to government not to use judicial appointment as a means of political patronage. 
 
  
Conclusion            
 
  Australia it is now almost alone in the common law world, indeed in the Western world,  
in failing to have an independent body which either selects or recommends judicial 
appointments.  No satisfactory explanation has ever been given for this failure.  There is 
no rational explanation for it.  The system remaining in Australia is, as the Lord 
Chancellor said, unacceptable in a modern democratic society.  It is unacceptable  
because , in a context in which judges are increasingly being called on to decide between 
a citizen and a government body, minister or person, there is risk, and a risk of  public 
perception, that a decision to appoint a judge may be influenced more by some political 
reason than because of the merit of the appointee. 
 
A number of recent appointments, in Queensland and elsewhere, have caused many to be 
concerned about the future of the judiciary and the administration of justice unless 
judicial appointments are removed from sole political control.  If governments are not 
prepared to introduce some independence into this process, others should.                                                       


